
 

1.  SCOPE 

These Terms and Conditions of Sale and Del ivery (the "Terms") of Xiamen Asetek 
Computer Industry Co., Ltd, a limited l iabi l i ty company registered and existing under 
the laws of Peoples Republ ic of China, ("Asetek") shal l  apply to al l  quotations and of-
fers made by and purchase orders accepted by Asetek for the sale of any product of 
Asetek (the "Product"). Further, these Terms apply to all  sales made by Asetek except 
to the extent the Terms conf lict with a Sales Agreement signed by Asetek and Buyer.  

2.  CONCLUSION OF SALES AGREEMENT 

A final agreement of sale ("Sales Agreement") shall  only be deemed to be effect ive af-
ter Asetek has sent a written confirmation of order to the Buyer, and the Sales 
Agreement shall  be subject to these Terms.  

These Terms may in some instances confl ict with some of the terms and condit ions a f-
fixed to the purchase order or other procurement document issued by the Buyer.  In 
such case, the Terms contained herein shal l  govern, and acceptance of Buyer’s order 
is condit ioned upon Buyer’s acceptance of the terms and condit ions herein, irrespec-
tive of whether the Buyer accepts these conditions by a written acknowledgement, by 
implication, or acceptance and payment of products ordered  hereunder. Asetek’s fai l-
ure to object to provisions contained in any communication from Buyer shal l  not be 
deemed a waiver of the provisions herein.  Any changes in the Terms contained herein 
must specif ical ly be agreed to in writ ing signed by a duly autho rised representative of 
Asetek before becoming binding on Asetek. 

3.  PRICES AND TAXES 

The price payable for the Products ordered by Buyer is set out in the Sales Agree-
ment.  

Unless explicit ly stated to the otherwise in the Sales Agreement the prices are exclu-
sive of any present or future sales, revenue or excise tax, value added tax, turnover 
tax, import duty or other tax applicable to the sale of the product.  Such taxes, when 
appl icable, shal l be paid by Buyer unless Buyer provides a proper tax exemption ce r-
t i f icate. Unless otherwise agreed to in writ ing by the par ties, prices quoted by Asetek 
are those current at the date of quotation and shal l  be subject to variation by Asetek.  

4.  TECHNICAL INFORMATION, INSTRUCTIONS, ETC.  

Any product information, il lustrations, drawings and information on technical data 
such as volume, performance, uptime, noise level and the like in brochures, Power-
Point presentations, on Asetek's homepage etc. are for guidance only. Information 
given by Asetek shal l only be binding subject to a separate written guarantee being 
issued as part of the agreement. 

Any drawings and technical documents submitted to the Buyer prior or subsequent to 
the formation of the Sales Agreement shal l  remain the property of Asetek and may not 
without Asetek’s prior written consent be uti l ised for other purposes than the ones 
stipulated, or copied, reproduced, transmitted or otherwise communicated to a third 
party. 

5.  DELIVERY 

Unless otherwise stated in the order confirmation, delivery takes place Ex Works (IN-
COTERMS 2010) at the production faci l ity of the contract manufacturer of the Product  
or warehouse as the case may be as set out by Asetek in the Sales Agreement . 

Asetek may del iver Products in one or more consignment and invoice each consig n-
ment separately. Asetek reserves the right to ship Product in advance of the ag reed 
shipping date.  

In the absence of any specif ic instructions Asetek wil l select the carrier and ship the 
Products prepaid and added to the price of the relevant Product. Asetek wil l  not be 
deemed responsible for any l iabi li ty in connection with any shi pment because of the 
selection of a carrier or such carriers failure to maintain an insurance.  

Unless otherwise agreed in writ ing, del ivery time is not of the essence, to the effect 
that any time of del ivery stated by Asetek is approximate and is not binding on 
Asetek. However Asetek will  use its reasonable efforts to seek to accommodate any 

fixed del ivery time wished by Buyer. 

Except as stated to the otherwise herein Asetek does not accept liabi li ty for any loss 
arising from delay in delivery of Products.  

Where del ivery cannot be made due to condit ions for which the Buyer is responsible, 
the product wi ll  be stored by Asetek at the Buyer's own expense and risk. Asetek is 
entit led to charge storage rent , have their costs paid, etc.  

6.  DELAY 

If delivery is delayed, and Asetek is responsible for the delay, cf. section 5, the Buyer 
shal l  be entit led by written notice to Asetek to demand del ivery. This is, however, 
condit ional on the Buyer fixing a final deadl ine of minimum 20 working days, within 
which deadline the delivery shall  be made, thus indicating the Buyer’s intent to revoke 
the Sales Agreement, i f del ivery has not taken place within such deadl ine. Only where 
the delivery is not made within this deadl ine, shal l  the  Buyer be entitled to cancel the 
Sales Agreement. 

Apart from the right of cancellation mentioned in section 0, the Buyer shal l  have no 
other right to allege breach of Sales Agreement for delay and shal l therefore have no 
claim for damages of any kind, including trading loss, etc., in consequence of such d e-
lay. 

7.  ORDER CANCELLATION 

Asetek shal l have the right to cancel any Sales Agreement without notice to Buyer  in 
the event that Buyer becomes insolvent, adjudicated bankrupt, petit ions for or con-
sents to any rel ief under any bankruptcy reorganization statute, or becomes unable to 
meet its f inancial obl igations in the normal course of business or if it is highly l ikely 
that one of the aforementioned circumstances wi ll  occur in near future. 

8.  PAYMENT TERMS 

Unless otherwise agreed in the Sales Agreement, payment terms shall  be net thirty 
(30) days from the date of invoice. Buyer agrees to pay interest on any unpaid ba l-
ance at a rate of 15% p.a. 

Asetek may require payment  to be secured by an irrevocable letter of credit or a bank 
guarantee acceptable to Asetek.  Further Asetek reserves its right to require cash 
payment. 

Unless otherwise agreed in writ ing, al l  payments are  to be made in the currency stat-
ed in the order confi rmation without set-off, deduction for processing or counterclaim, 
and shal l otherwise agreed to by Asetek, shal l  be by electronic funds transfer pursu-
ant to Aseteks instructions or by Aseteks draw upon a letter of credit. Where payment 
is made by letter o f credit, al l  costs of col lection shal l  be for Buyer’s account.  In the 
event that Asetek is required to bring legal action to collect delinquent accounts, Buy-
er agrees to pay reasonable atto rneys fees and costs of suit. 

9.  RETENTION OF TITLE 

Any Products sold and del ivered by Asetek shall  remain the property of Asetek, and 
Asetek is granted a security interest in such products, until  the ful l  purchase price 
plus any interest and costs have been effectively paid. 

10.  NOTICE OF DEFECTS 

Buyer shal l  notify Asetek of any visible defects, quantity shortages or incorrect Prod-
uct shipments within seven (7) days of receipt of the shipment.   Failure to notify 
Asetek in writ ing of any visible defects in the products or of quantity shortages or in-
correct shipments within such period shal l  be deemed an unqual if ied waiver of any 
rights to return products on the basis of visible defects, shortages or incorrect ship-
ments, subject to Buyer’s rights under Section 6. Notices of any al leged defects shal l 
be submitted to  

 

 

Asetek by e-mail (RMA@asetek.com). Return of any Products which are claimed to be 
defect ive may only take place in accordance Aseteks RMA procedures, which are avai l-
able upon request. 

Asetek shal l only be l iable for original defects.  

Any notice of defects of whatever kind shal l  be given within 24  months after the t ime 
of del ivery. If the Buyer fails to give such notice, the right to make any subsequent 
claim on account of the defect shal l be forfeited. 

If the Buyer makes a claim as a result of a defect, and it turns out that there is no 
such defect for which Asetek is liable, Buyer shal l upon request from Asetek compen-
sate any reasonable costs and expenses incurred by Asetek for work etc. carried out 
to investigate the claim. 

11.  LIMITED WARRANTY 

Except as specif ied below, Products sold hereunder shall  be free from defects in mat e-
rials and workmanship and shal l conform to Asetek’s published specifications or other 
specif ications accepted in writ ing by Asetek for a period of 36 months from the date 
of shipment of the Products.  The foregoing warranty does not apply to any Products 
which have been subject to misuse, neglect, accident, modification  alteration or which 
have been integrated/installed in any of Buyers finished or semi -finished products 
without observing any instructions or user manuals issued by Asetek. Asetek shall  
make the final determination as to whether its Products are defective.  

Asetek’s sole obligation for products fail ing to comply with this warranty shall  be, at 
its option, to either repair, replace or issue credit for the nonconforming product  

THE FOREGOING WARRANTY AND REMEDIES ARE EXCLUSIVE AND MADE EXPRESSLY IN 
LIEU OF ALL OTHER WARRANTIES, EXPRESSED, IMPLIED OR OTHERWISE, INCLUDING 
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PUR-
POSE. ASETEK DOES NOT ASSUME OR AUTHORIZE ANY OTHER PERSON TO ASSUME 
FOR IT ANY OTHER LIABILITY IN CONNECTION WITH ITS PRODUCTS.   

Buyer shal l  not grant any warranties to customers of the Product which are more fa-
vourable than the limited warranty granted hereunder.  

12.  PRODUCT LIABILITY 

Asetek shal l  be l iable for defects in products pursuant to the minimum mandatory pro-
visions of the Chinese product liabi li ty regulations. Asetek disclaims to the widest ex-
tent possible any other kind of l iabi l ity for damage or injury caused by a defective 
Product cf. clause 0. Asetek's liabi li ty shal l  not exceed the coverage of Asetek's prod-
uct l iabi li ty insurance in force from time to t ime. 

13.  LIMITATION OF LIABILITY 

Neither Asetek nor Buyer shal l be liable for any indirect or consequential losses such 
as operational loss, loss of profit, loss  of data or costs related to the recovery there-
of, loss of goodwill ,  muti lation of information, loss of anticipated savings or the l ike .  

If Asetek has any liabi li ty for breach of contract, breach of any implied condit ion, 
warranty or representation, the aggregate liabi li ty of Asetek to Buyer shall  be limited 
in respect of  any occurrence or series of occurrences to the contractual value of the 
products that are the subject of the Sales Agreement.  

14.  INTELLECTUAL PROPERTY RIGHTS 

Subject to the l imitations herein, Asetek wil l  defend any suit or proceeding brought 
against Buyer i f it is based on a claim that any Product delivered hereunder consti-
tutes an infringement of any third party intel lectual property rights.  Asetek must be 
notif ied promptly in writ ing and given ful l  and compl ete authority, information and as-
sistance (at Asetek’s expense) for defense of the suit.  Asetek will  pay damages and 
costs therein awarded against Buyer but shal l not be responsible for any compromise 
made without its consent.  In no event shal l Asetek’s l iabi l ity for such damages and 
costs (including legal costs) exceed the contractual value of the products that are the 
subject of the lawsuit.  In providing such defense, or in the event that such product is 
held to constitute infringement and the use of the product is enjoined, Asetek, in its 
discretion, shall  (i) procure the right to continue using such product; (i i) replace the 
Products with non-infringing products; (i i i) modify the Product so that it becomes 
noninfringing; or (iv) or recall  the Product and grant Buyer a credit for the depreciat-
ed value thereof. Asetek’s indemnity does not extend to claims of infringement arising 
from Asetek’s compliance with Buyer’s design, specif ications and/or instructions, or 
use of any product in combination with other products or in connection with a manu-
facturing or other process. The foregoing remedy is exclusive and constitutes Asetek’s 
sole obl igation for any claim of intel lectual property infringement.  

The sale of any Products hereunder does not convey any l icense  by implication, estop-
pel or otherwise in the intel lectual property rights owned by Asetek.  

15.  FORCE MAJEURE 

Asetek shall  not be held l iable for any damage or penalty for delay in delivery or for 
fai lure to give notice of delay when such delay is due to the elements, acts of god, 
acts or omissions of the Buyer, act of civi l  or mili tary authority, war, riots, concerted 
labor action, shortages of materials, or any other causes beyond the reasonable con-
trol of Asetek. The anticipated delivery date shall  be deemed extended for a period of 
t ime equal to the t ime lost due to any delay excusable under this provision . 

16.  WASTE ELECTRONICS 

Buyers who buy electrical and electronic equipment from Asetek for resale within the 
European Union are responsible for providing means of waste disposal and scrapping 
of such equipment in accordance with applicable national law and Directive 
2002/96/EC of the European Parl iament and of the Council  of 27 January 2003 on 
waste electrical and electronic equipment (WEEE).  

17.  SEVERABILITY 

If any provision(s) of these Terms is/are final ly dete rmined to be inval id or unen-
forceable, the balance of these condit ions shall  remain in effect. In this case the pro-
vision(s) must be replaced by such val id and enforceable provision(s) as wil l come as 
close to the purpose and legal posit ion of the inval id or unenforceable provision(s) as 
possible. 

18.  WAIVER  

Fai lure by Asetek to exercise or enforce any rights hereunder shal l  not be deemed to 
be a waiver of any such right nor operate so as to bar the exercise or enforcement 
thereof at any time or times thereafter.  

19.  NOTICES  

Any notice hereunder shall  be deemed to have been given if sent by registered mail or 
by courier to the party concerned at its last known address.   Apart from notices con-
cerning al leged defects cf. clause 0, notices to Asetek shal l be sent to Asetek A/S, Le-
gal, Assensvej 2, 9220 Aalborg East, Denmark or by or e-mail to Legal@asetek.com. 

20.  APPLICABLE LAW AND VENUE 

Any dispute arising out of the parties’ agreement, including the present  conditions of 
sale and del ivery and questions of product l iabil i ty, shal l  be settled in accordance with 
Hong Kong law. This provision on appl icable law shal l , however, not include  the inter-
national private law rules of Hong Kong law, including CISG.  

Asetek's venue shall  be the agreed venue. Asetek shall  nevertheless always be ent i-
t led in lieu hereof to bring an action against the Buyer at the Buyers' venue. Further-
more, Asetek shal l be entit led to demand that a dispute be settled by arbitration ac-
cording to the rules of Hong Kong International Arbitration Centre (HKIAC).  Both par-
ties shal l be entit led to nominate an arbitrator, and the arbitration tribunal shal l  be 
domici led in Hong Kong, and the proceeding be conducted in English. 
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